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Abstract

In Madagascar, since 2005, more than fifty investdecided to invest in agriculture. More
than one third abandoned due to political instapijlilack of funding, absence of a solid
business plan but also due to absence of transpgrenring negotiations of land access.
Others go ahead discreetly.

The Malagasy legal framework seems to be appropii@tregulate private investments: pro
local rights land laws, investment law, compulseryironmental impact assessment, etc.
However, the risks to local populations and to sBtees on the medium term are not
associated to a lack of legislation but rather tack of transparency and effective
implementation and enforcement.

The communication analyzes existing and potentalst that regulate land-related
investments in Madagascar. In the light of interoiaal and local experiences, the different
sections discuss the relevance and limits of meastinat aim to: select the types of
investments and investors transparently (part &guse local and investor land rights (part
2), improve consultations (part 3), define and eastompliance with investor's commitments
(part 4). The conclusion sets out, in the formoaidffor thoughts to enhance critical thinking,
propositions of tools and interventions that proenbtansparency and regulate land access
for investors.
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Introduction

In Madagascar, between 2005 and 2010, more thignldifge-scale land investment projects
in the agricultural sectohave been announced but one-third withdrew due didigal
instability and, above all, lack of a solid busm@san (Andrianirina-Ratsialonana et al. 2011).
However, large-scale land appropriations contimgbthe promotion of investments is still on
the political agenddhe new 2014 - 2025 Agricultural PolicdPSAEP) plans, in addition to
improve the productivity of small-scale farmers, dtbocate over 2 million hectares for
agricultural and export-oriented private projects.

In an emerging country such as Madagascar, iteslachallenge to reconcile on the one hand
support to family farming with promotion of privailevestments and on the other hand, land
as an inalienable heritage with land as simple h@rdise. Yet, the legal framework enables
state institutions to promote and regulate largdestand deals. Since the 2005 reform, new
land laws recognize local land rights and enabéedécentralization of land management at
the Commundevel. Consequently, these laws require the Stadeita services to only lease
or sell to investors land that is actually unocedlpor registered in the name of the state. At
the same time, new rules and institutions that ptenmvestments have been establislaed:
Investment Law, a One-Stop service provider forestors, and a decree to mitigate
environmental and social risks associated withstment projects.

However, risks to local population, and to investon the medium term, are not associated to
a lack of legislation but rather to lack of transgrece as well as lack of law’s implementation
and enforcement (Teyssier et al.,, 2010; AndriaaHRatsialonana et al., 2011). Indeed,
various stakeholders, from state to local repredimeis ignore (more or less wilfully) these
laws and the existing land rights in order to weleothe investment and consequently to
attract resources in their territory or to captueats (Burnod et al., 2013a&b). This is
strikingly illustrated by the resulting land cowrts, some of which are regularly covered by
the national and international mass media.

In this context, what are, beyond the laws, thermntions that can regulate large-scale
investments and promote transparency in Madaga3t¢eZommunication analyzes existing
and potential regulatory tools in Madagascar inligfi@ of international experiences.

The communication is based on fifteen case stuniegivestment in agricultural sector in
Madagascar, multi-country comparative analysisy@lé as on a capitalization of the national
and international experiences of the Observat@mteomprised of experts and researchers.

The communication successively analyzes existing potential regulatory tools in the

Malagasy land-related context. It discusses therde/type of interventions that aim to: select
types of investments transparently (part 1), sedocal and investor land rights (part 2),

improve consultations (part 3), define and enswapiance with investor's commitments

(part 4). Each section addresses relevance ants lohiregulations’ tools in general and in
Madagascar in particular. The conclusion setsinuhe form of food for thoughts to enhance
critical thinking, propositions of regulatory int@ntions; and point out the range of actors
and territorial levels that need to be involved tm ensure their implementation and
effectiveness.

! Agriculture, Livestock and Fisheries Sector Polle$AEP:Politique Sectorielle Agriculture-Elevage-Péche)
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1 Screening of types of investments or investors
1.1 Limited debates on business models

The agricultural sector in the Southern countrexguires investments to provide diversified
crop production, create employment and ensure isabla resource management. In
Madagascar, neither agricultural policy nor landigies address frontally what business
models have to be promoted (large-scale plantatontract farming, joint venture, other).
The default position is then to develop the coexiseé of different forms of agricultural
investments.

1.2 Existing tools for promoting and guiding investrrent

The Economic Development Board of Madagascar (EDBM)¢reated in 2006, plays the
role of a One-Stop service provider for foreignastors. It promotes investments rather than
regulating them (no selection of investors, wegbacity to control). Moreover, it struggles to
assume its duties - due to lack of funding durhlmgrational political crisis [2009-until now] -
and to be the sole entry point for investors (Aadiina-Ratsialonana et al., 2011).

Thelnvestment law (No. 2007-036leads to asubstantiathange compared to previous laws
by authorizing and facilitating access to land by for foreign investors. It removes the
three obligations previously required to invest@asquier et al., 2008): investing more than
USD 500,000; respecting accurate investment andresqs plans; applying for a lease to the
Prime Minister. Investors have only to registeritttempany or subsidiary in Madagascar,
realize a business plan and request an authomzatioland acquisition to the EDBM.
Afterwards, they have to apply to the land admraisin and follow the regular procedures
for obtaining a land title. Once they become landerythey can manage and even sell their
land propert.

In fact, the implementation of that investment lasv limited, in the absence of any
implementing decree and due to the land administrat reluctance to let the EDBM
intervene in controlling land access (Burnod et 2013 a). Thus, the unique legal way for
foreigners to access to land is to contract a laade with a private person/company or with
the Malagasy State, and in the latter case, the d@ministration has the sole responsibility
for managing the process.

Moreover, in 2011, th#linistry in charge of land issuesissued a new circular designed to
regulate the procedure for large-scale land adiprisi(more than 2,500 ha), opposing the
investment law. Implicitly excluding access to jate land property, the circular authorizes
access to large areas of land only through a 3®grear lease for both native and foreigners
(in practice, lease duration is reduced to 30 yedrsequires investors to obtain an official
approbation before engaging in procedures to adesgk and to get an “authorization to
prospect land” (by the Minister in charge of lasdues for projects above 250 ha, by an
interministerial commission for those above 2508 &nd eventually the Council of
Ministers). Despite a land reform in favor of detcalization, this new process gives evidence
of the State’s will, to recentralize control oviese land deals, to recall the authority of the

2 However, land speculation is unauthorized. Besiftesign potential buyers should get an authoiézafrom
EDBM

3 Circular No. 321-10/MATD/SG/DGSF : « Instructioosncernant la procédure & suivre en matiére de mtdena
de terrain de grande superficie », 10/25/2011”

4



central administration to regional as well as loesders* and others institutions, and to
exercise a tighter control on the financial researassociated to land deals — official rents
and bribes (Burnod «l., 2011b & 2013b). The fact that an interministedammission is
involved in this process prevents the Minister lrarge of land issue from monopolizing the
power éat least apparently) and offers it the oppoty to share the risk in case of social
protests.

1.3 Absence of incentives promoting responsible investis

The Malagasy land policies do not attempt to makgd-scale plantations less attractive. The
tenfold increase in land rent in 2011 (from 1 toDJ80/ha) was realized to increase State’s
rents rather than restricting large-scale plantatidJnlike Argentin& (Vorley et al., 2012),
the Malagasy State does not put any upper limlatal allocation. Likewise, the choice to
increase gradually the leased land areas, subgctcampliance with the contract
specifications, results more from the pressureiegdb certain investors than from a new
policy setting limits on the allocated areas.

1.4 Selection of investors

The selection of investors can occur first at titernational level on the basis of international
financial institutions policies, and then, at theional level, according to the host country’s
policies.

1.4.1 Atinternational level: loan conditionality

Some financial institutions (Equator Principles &inial Institutions - EPFIs) have adopted
the Equator Principles (EP). Then, they have ta fanguarantee only projects (notably the
ones above USD 10 million) that are developed so@ally and environmentally responsible
manner. Covering over 70 % of international projeeins in emerging markets, the EPFIs
can play a leverage effect in terms of social andirenmental issues (Acosta, 2013).
However, these Principles face various limits. &main competitive, some EPFIs continue to
fund unsustainable projects (Balch, 2013; Wo6rsapi2613). Because those principles are
non-binding (op cit.), neither borrowers nor lerddare accountable towards affected
community in case of non-respect of the EP. Finadbly the pretext of banking secrecy,
almost none information proving that the projeatually respect the EP is published.

Projects funded according to EP are assessed fatjol#C’s criterid; the fifth one referring

to land issues. But the formulation of this latiertoo generic. For example, the French
Development Agency (AFD) and Proparco (AFD’s suiasid dedicated to private sector)
interpret it as an obligation to respect local laights (even if they are not formalized
through land titles), to consult customary authesitto avoid displacement of people and,
otherwise, to implement compensation measures. elpeimciples, constructive to foster
responsible investments, are quite limited in peactvith respect to landex ante bankers do
not systematically have the relevant expertisehenldcal land issues and the project’s land
effects during due diligence process, in order dust consequently the disbursement of

* Some Head of Administrative Region allocated lémdnvestors via informal Agricultural Investmenomes
(cf. infra)

® In 20009, the Ministry in charge of land issue$owstarted negotiation with the multinational Daevfor
allocating it thousands of hectares, exiled himgdlén the case was revealed and contributed téathef the
Ravalomanana’s government.

® Maximum limit of 1,000 ha in districts with higlydcultural production

" Part of the World Bank group, dedicated to priveeetor



funds. Because of EPFI’s specific concerns, thergatl negative impacts on local land rights
rarely justifies a loan rejection and, paradoxigathe bank can strengthen these negative
effects by requiring a proof of a legal land acc&8ghoutex anteintervention, land conflicts
can emergeex post Then, the EPFI can rely on their sole availaklgal instrument: the
action plan associated with the contract, if thiselr is specific on land issues, to put pressure
on the investor and threaten him not to realizeeetqa disbursements (eg Conchou, 2013;
Mignot, 2013).

In Madagascar, two mining companies (excluding ERIeclare to respect the Equator
Principles, but only one of them releases infororatio prove it. Displacements of
communities have not been avoided but various cosgi®ns have been grarfted

1.4.2 At national level: a weak selection

Currently, there is no real screening of investary] in that event, the selection criteria are
not transparent. In the same way as in many Afra@amtries (Vorley et al. 2012), the one-
stop office for investors (EDBM) does not carry anly selection (Andrianirina-Ratsialonana
et al.,, 2011). Likewise, the inter-ministerial coittee (cf. supra) have never definitively
refused authorizations to prospect land to investAnd yet, a minimum selection seems to
be important to avoid allocating land to investavhout any means or expertise in
agriculture. In Madagascar, a control is realizedhe fifth year of the lease contract to check
the effective cultivation of the land and to confiits 30 years (or more) length. However,
this control is realized once the land is registarethe name of the State. If this registration,
which is funded by the investor, represents a Bagamt profit for Malagasy State, it
represents a strong legal loss for former locall lasers and owners. This is similar to
Mozambique, the control performed after 2 yearewa the investor to obtain a permanent
right to use land or the State to recover the land hand over to another investor (Hanlon,
2011).

2 Secure local people as well as investors’ land righ
2.1 An innovative but insufficiently implemented nataregislation

In many African countries, customary lands are llggarotected. Legal formalization of
occupancy (individual land certificate in Ethiopiay a DUAT for one community in
Mozambique) may offer a first legal protection lmatvers in general a small part of the
territory (Hanlon, 2011; Lavers, 2012). Moreoveedf legal protections do not prevent the
land deals. The local communities, legally recogdias owners, can directly deal with
investors (e.g. Ghana, Schoneveld & German, 2@#&3ides, when the State needs land, it
can define community-owned lands as State-owned @nmake sure to reclassify them
(Alden Wily, 2011, e.g. Tanzania, German et al130

In Madagascar, the langform legally recognizes the local land rights and impmats the
decentralization of land competences. These new laws establish that untitled but
occupied land is no longer the property of theeshatt ‘untitled private propertyPropriétés
Privées Non TitréesPPNT). On these PPNTthe Commune and especially its local land

8 Monetary compensation, support to income-genega@ttivities, resettlement and securing resettled
households with granting them land titles (Ambatd®2@12)
° Law No. 2006-031



office (Guichet Foncier, GF can recognize and formalize local/customary laigtits (if
these latter are already acquired and sociallygmized) and issue land certificates.

Consequence of this land reform, the land thatStege land services can lease or sell to
investors has been drastically reduced. It now arsoto land titled in the name of the State
and un-titled and unoccupied IdfidThe State can neither lease nor sell land tithtdes or
encroaches upon titled private property or uponuped land (PPNT), whether or not
formalized by a certificate.

But, in practice, the new land laws are insuffitigimplemented and enforced (Andrianirina
Ratsialonana et al., 2011; Burnod et al., 2013d&anchi et al., 2013):

 The mere legal status of PPNT, even without GFaad Icertificate, is supposed to
offer a first legal protection to individuals andnemunities. In practice, PPNT is recognized
and respected only when the land administratioriddscto do it or when a certificate
effectively materializes it. Besides, one thirdilsé communes have a local land office and in
these latter, only 9% of households hold a cediédBurnod et al., 2013c);

e pastoralist rights on pastures are not protectednfca);

* both land administration services and local leadgn®red (more or less wilfully)
these laws and still conceive untitled land asestatwned. Above all, they want to see the
project develop, to get some rents for their teryit (communes, Regions, etc.) and,
sometimes, to extract some unofficial rents. (Bdrabal., 2013b);

« according to the lal, expropriation or eviction are only possible whize State
considered it to be in the public interest. In fica; the Malagasy State have already used this
procedure for private interest, such was the casmltinational mining companies;

» consultations of local communities are compulsarthie land procedures but they are
very often done in a rush so that rights holdend themselves dispossessed of their lands,
leading to more or less violent oppositions (Bureodl., 2013a);

» although the law specifying the compensation mdidalis not updated regarding the
new legal provision on PPNT, it prescribes compeoisdor all rights, whether or not they
are legally registered. In practice, compensatiars provided only for huge economic
projects (large mining projects) and when donos iaternational media put pressure on the
company and the State. On the one hand, compensaire paid only for some land rights
and very often, those giving rise to a visible guation (Andrianirina-Ratsialonana &
Burnod, 2012). On the other hand, notably for infalland rights, compensations cover only
a partial value of occupation (e.g. building vatwgood crops on the land) (op cit).

Land tenure security is acquired if socially legiite institutions ensure it. Without consent
of local community, investors' use rights sanctbri®y law and State institutions are
insufficient to stabilize property relations andnter secure land rights for investors. As
observed in some regions of the island (Mederna@&ué&od, 2013), investors may see their
building and agricultural achievements damagedusntb However, their lease contract can
protect them against eventual opportunistic expatipn fomented by some public decision-
makers, via appealing to national justice systdnt {$ unbiased) or to institutions in charge
of dispute settlement mentioned in bilateral inrresit protection agreements (cf. infra).

10 aw No. 2008-14
"Order No. 62-023



2.1.1 Soft laws

Madagascar’s national legal provisions are monagegnt and concrete on land issues than
most of internationasoft laws Indeed, in most casesft lawsare generic and focus more on
local people and indigenous rights in general; eyges’ rights and due diligence to manage
investment risks than on land rights However, further to large media coverage of
controversies related to large-scale land acqorsti several specifisoft lawshave been
developed (Margulis et al., 2013):

* «Voluntary Guidelines on the Responsible GovereaawicTenure of Land, Fisheries
and Forests » unanimously approved by the UN Coteendn World Food Security (CFS) in
2012;

» «principles for Responsible Agricultural Investment(RAI), whose inclusive
consultation is in process;

* «a set of minimum principles and measures to addies human rights challenge»,
relative to large-scale land acquisitions and Ieadeafted in 2009 by the UN Special
Rapporteur on the right to food,

» « framework and guidelines on Land Policy in Afrigaadopted by African Heads of
State and Government in 2009.

These initiatives create only moral or politicahmoitment. As non-binding instrument, they
are voluntarily implemented and rely on investard atates’ goodwill for complying with the
principles (Banchand & Veilleux, 2001). They arerdéfore controversial. On the one hand,
soft laws are considered as inefficient in contekere the national legal framework is not
even enforced (Djiré & Wambo, 2011; Plancon, 201@n the other hand, they are
recognized as useful since they address shortcenohgiational legislation and used as
references for States, donors, civil society anesiors (Arial et al., 2012; Blank, 2013).

While specific soft lawson land issues recognize and protect pastoralistel rights, in
Madagascar these rights are not legally protéttéad yet, extensive grazing land areas are
often coveted by investors and source of conf(igtedrianirina-Ratsialonana et al., 2011,
Medernach & Burnod, 2013). Although thesat lawsare not very present in the Malagasy
debate at the national level; they could be maddifor improving national laws.

2.1.2 Bilateral Investment Promotion and Protection Agreenent (IPPA)

Madagascar has signed IPPAs with several countriesder to provide to foreign investors
equitable treatment, full protection and securitytheir investments. Expropriation can be
done only for public purposes, under due procedawf on a non discriminatory basis and
provides adequate compensation. Malagasy State atsgstompensate for losses in case of
revolution or riots (but not in the case of cortflibetween investors and local communities).
Disputes are subject to the national justice, ditration body, or even the arbitration of the
International Centre for Settlement of InvestmergpDtes (ICSID) (WTO, sd). These IPPAs,
which are binding and in this sense very diffefeoitn soft laws, underline that protection is
stronger for investors than for local people (Cat@012).

12 The few that address concern about land issues«@teldren’s rights and business principles» drel¢ UN
Declaration of indigenous rights». They call fospect and protect community land rights and fremyr@and
informed consent to the approval of any investnpeaject

13 Extensive grazing lands are not legally recognae®PNT



2.1.3 Corporate Social Responsibility (CSR) instruments

An array of self-regulation tools for businesses baen developed by non-state actors in the
framework of CSE. Companies may have an interest in adopting tleeavaid conflicts and
stakeholders® pressure; to reduce negative financial and rejouiait effects and to secure
their investments (Arnal & Lemiére, 2006; CuffaroHallam, 2011). Within a context of
growing critics and opposition against businesgtas, several tools aiming at enhancing
some “good practices” have rapidly multiplied, sashlabels, norms and standards or ethical
stock indexes. These tools certify that a compaggpects several socio-environmental
criteria (Arnal & Lemiere, 2006; Robert-Demontrofidloyau, 2009). Two of the more well-
known tools are the Forestry Stewardship Coun@lJQJ-for managing forest responsibly and
the Roundtable on Sustainable Palm Oil (RSPO) npromoting the growth and use of
sustainable palm oil. They both appeal to resgeetidcal land right§. Other tools such as
ethical indexes, set up by extra-financial ratingerecies and stock exchanges, do not
incorporate precise criteria on land issues buttioerbroadly the importance to respect of
local population rights, the amount to invest iiabprojects or the interest in doing social
reporting.

These tools have drawbacks that limit their efficig As their implementing cost are high,
only few legal companies can afford it and othanpanies, that may be respectful of social
and environmental issues, tend to be pushed aBedes, assessment methodologies are
heterogeneous and the criteria are not specifiuginoMoreover, the latter are very often
badly assessed due to lack of auditor's expertisedmplex land issues or inadequate
consultation of local communities (Arnal & Lemier2)06; Pages, 2006; De Man, 2012).
Thus, the assessments rarely mention or suggestios@ to land conflicts (op. cit.). In
Madagascar, no recent entrepreneur is involvetlismtype of approach, except transnational
companies that do not publish any specific reporprove that their Malagasy subsidiaries
really follow the established principles.

Ultimately, beyond this multiplicity of tools anfieé vague criteria on land issues, these tools
only apply once investors have developed theirgatojHowever, critical period takes place
before investors start improving and working thedla

2.2 Land identification for investors

A key step in securing land for local people andestors is the identification of lands for
investments.

Some countries establish land banks (Tanzania, a@ihana — German et al., 2011&2013),
in addition to others tools designed and recommenuale international donors to attract
investors (Daniel & Mittal, 2010). Lots of expereas were unsuccessful (op. cit; Vorley et
al., 2012; Lavers, 2012) but have underlined theirtrelevance and working depend on:

» the institution that identifies land (governmenistdct and region in Tanzania,
province in Ethiopia, traditional authorities inrdbia - German et al., 2013; Lavers, 2012).
However, some land was classified as « unused »gatitered in these banks without any
local consultation. To avoid such top-down iden#tion without negotiation, some initiatives

14 No State regulation in these mechanisms

15 Stakeholders include shareholders, employeespouers, civil society, etc.

16 Besides, RSPO imposes transparency on negotiatta®d to compensation of communities’ rightsséss
(legal or customary rights); free, prior and infednconsent of local population during investor'sida
acquisition.



in Senegal or in Mozambique promote the idea thedllcommunities are the ones who have
to identify the land and to reach a consensus lextwbe different parties: land users,
landowners and also those in charge of land managiefhe idea is also that, in case of non-
use, these land would be reallocated to the ofigiwaers, but this is rarely the case (German
et al., 2013);

» the institution that manage these land banks. hzdaia, Zambia, Ghana and Ethiopia
these banks are managed by investment agenciesdestop office). These institutions may
have a weak expertise in land issues, see thardisputed by other authorities in charge of
land issues and are ultimately more a source afrnimhtion to identify land than real
managers (Vorley et al., 2012);

» the type of identified land. In Tanzania, 2.5 roitlihectares have been selected but
they were fragmented or located in unattractiveesorfrinally, only 2% have been allocated
to investors (Vorley et al., 2012). In Ethiopiag tBtate offers benefits to investors who decide
to operate in the most remote areas (tax exemplionjhese land may be common grazing
lands (Lavers, 2012).

To avoid these difficulties and keep a logical pktieam land identification, development
territorial plans’ can delimit investment areas that are consistétht ether socio-economic
activities and not restricted to some plots; ineestaving different requirements depending
on their project (agriculture, cattle breeding, mgn etc.). These plans have the advantage to
raise the negotiation between different actors loé territory and do not involve an
irreversible mapping of activities to conduct (esi@eces in Senegal and Niger). In Tanzania,
use of development plans at local level is strongdggommended under the « biofuel
recommendations». However, it's not specified wiag o finance these plans. The risk is
that the company interested in land appropriatidlh fimance it ex postand turn it to his
advantage (Vorley et al., 2012).

In Madagascar, setting up such land banks hasdmresidered under Ravalomanana’s regime
(2003-2009). Informally, Heads of Regions had tenitfy Agricultural Investment Zones
(ZIA). Some investors established their projecttlis type of land but they had to leave or
start again procedures to access to land becaesgl#hdo not have any legal existence.
More recently, a new structure in charge of a lbadk is also suggested under Act Il of the
land reform (Andrianirina-Ratsialonana & Legendomoerd., 2011) (cf. infra).

3 Local consultations

In Madagascar, the procedure to access land andolthgation to realize social and
environmental impact assessment (EIA, cf. infreggally require at least two local
consultations:

* when investors prospect land. They have to regoest authorities and neighbors’
approval, while the local population is, at bestprmed. Minutes of community consultation
reveal a limited number of participants and rareégord any protest (Andrianirina —
Ratsialonana et al., 2011, Burnod et al, 2013a);

* when experts conduct the EIA. Public hearings fanose on the desired counterparts
than their choice to welcome or not the investment;

"Schéma d’aménagement du territoineFrench

10



In parallel, investors generally lead awarenesspeagns and consultations. However, urged
on by time and bankers, and guided by intermediasiedecision-makers favorable to the
project, the investors and their team do not syatmaly have proficiency and resources to
consult all the villages and, above all, all thedawners and land users (Burnod et al, 2013b;
Medernach & Burnod, 2013).

During these consultations, required by law orizedl under investors’ initiative: information
on the project is incomplete (sometimes due to latkthe project's completion);
representation of all land rights holders is notlevienough; discussions are more about
promises relative to jobs and infrastructures thbout potential negative impacts; and local
farmers are generally embarrassed to speak in @birtvestors, political or administrative
representatives. Besides, the land areas targetedhdquisition are often presented as
belonging to the State — even if it is not the cd%es provides little room for maneuver for
the local communities who already have low bargejrmapacity.

In conclusion, local communities’ opinion is regudrmore on the nature of the counterparts
and the localization of the land areas allocatedh® project than on their acceptance or
refusal of the company. Protests and refusals gipemerge later on when local population
becomes aware of the effective gains and lossesrgkat al., 2011; Schoneveld & German,
2013).

4 Commitments and measures to push compliance

4.1 Definition

On their own initiative, constrained by law or aicdl population’s request, investors
undertake to give compensation in return for land matural resources access. These various
commitments are discussed below.

4.1.1 Environmental Impact Assessment (EIA)

In line with an environmental decr&eall agricultural investments exceeding an ares, 000
hectares need to realize an EIA, integrating secmmomical and environmental issues.
Subject to a positive evaluation of the EIA, thetiblaal Office for Environment (ONE)
delivers an environmental permit combined with aviEbnmental Management Plan (EMP)
and must enforce this requirements’ document.

Implementation of this decree encounters variotigcdities (Andrianirina Ratsialonana et
al., 2011), similar to lots of African countries difmeulen & Cotula, 2010; German et al.,
2013):

» consultation processes are weak;

» the quality of the EAI is questionable in the alzsef any validation done by a
certified organism,;

* the EMP, as well as EIA, is hardly ever publiciz&tbreover, social and economic
investor's commitments are vague. Specificationgualmature, quantity and timing of the
required services and infrastructures are misdihgs, monitoring and enforcement of these
requirements are all the more tricky;

18 Decree to Make Investments Compatible with the &Emvinent (MECIE decree, No 99-954, modified by
Decree No 2004-167)
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» lack of resources of the institutions — such as Q@N#& its regional sub-branches or the
environmental units of all concerned Ministriesnitis the reliability of the EMP and its
enforcement. For example, the economic viabilityher harmonization of the project with the
recent land laws are not seriously assessed;

» the procedure to access to large-scale land aegasr&s only a receipt proving that
the investor initiated an application for an enmitental permit but not the environmental
permit itself;

* some companies start and realize their investméhout any environmental permit.

4.1.2 The land lease contract

The land lease contract is also combined with airements’ document. This latter, identical

for all investors, does not really specify the @cs to undertake. It specifies that the non-
payment of the land rent or the non-respect ofauthorized use of land can breach the
contract. But, beyond these specifications, it omgntions to maintain good neighborly

relations, to engage socio-economic compensatimnthé local communities and to accept,

in this respect, the monitoring of the regionalhauities. Moreover, requirements’ document

is not articulated with the EMP. Finally, in pradj it is only used to pressure the investors to
get new official or unofficial compensations.

4.1.3 Local agreements

During negotiation, investors and respectively Regi municipalities, villages’
Representatives can reach agreements. Thesedatteonly be verbal or formalized under
very different ways (a document signed by the partor even stamped by an administration,
etc.). Their legal value is often weak or non-exist Moreover, these commitments, in
addition to be varied and sometimes unrealistie,\&ague. Then, those agreements are not
efficient, neither for the local actors who enjoytihe best case only some advantages, nor for
the investor who runs the risk of seeing the retguesreasing.

4.1.4 Corporate social responsibility (CSR)

The tools promoting companies’ reputation (codecafiduct, social reporting, norms and
labels), inappropriate to evaluate if the localdiaights are respected (cf. supra), are more
accurate to monitor the company’s socio-economicearvironmental commitments.

Since the States struggle to actually regulateirtkestments and since their sanctions are
weak, non-existent or arbitrary, media and thel @aciety’s pressures (through negative
advertising, strikes, etc.) give credibility to t8&R tools and incite the companies to respect
them, even if those CSR tools are implemented fiost marketing concerns (Arnal &
Lemiere, 2006; Robert-Detromond & Joyau, 2009).

In Madagascar, few companies are familiar with G®Rcept and they mainly match it to
ways to improve working conditions, respect envinemt and promote themselves (Ernst &
Young and UNICEF, 2011).

4.2 Commitments’ monitoring

Nowadays, the capacities and resources of the )(ggreernmental institutions (EDBM,;
ONE; land, forest or mining State services) aracg& monitor investors’ commitments.
Besides, they rarely impose sanction to companieg &re not compliant with any
requirements’ documents.
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Companies can, at their own initiative, be transptarto prove that they respect their
commitments. This can be done through social remprof which the world reference is the
Global Reporting Initiativ§ GRI) (Fogelberg, 2011). But this tool shows af/eral limits: it
remains perceived as a communication tool; it noastineither the respect of rights of the
indigenous people nor the land issues; the repogeer detailed at the country level for
transnational companies, are not checked by indkgenexperts. In Madagascar, social
reporting is little practiced.

Other multi-stakeholders initiatives can promotensparency on investors’ commitments,
such as the Extractive Industries Transparenciativié (EITI). This latter brings together, on
a voluntary basis, government, companies and sbglety to make sure that the State and the
decentralized entities let some independent expdmésk and publish: the contracts they
signed, the way they allocate them and the tax@skrceive from the companies.

In Madagascaf, the EITI national committee puts in the annuallEeport all the companies
paying more than USD 100,000 of taxes. But thi$ di€plays several limits: contrary to the
Liberia case (Cotula, 2014), the contracts are pdilished; the annual report does not
analyze or make transparent local conflicts omiag companies access to 1&hdn addition,
the participation of the civil society is crucialitbthis latter, member of EITI Madagascar,
engages itself in few advocacy actions in generdlabout land issues in particular.

Watchdog organizations (such as Observatory) aswhreh centers have an important role in
promoting transparency and debate on land issug®m@investors’ inputs and abuses (Djiré
and Wambo, 2011; Arial et al., 2012). The Malagagjanization, the Land Observatory, was
created in 2007 to conduct researches on landsssoesnhance the public debate and to
support the design and the implementation of thd [@licy. However, the Land Observatory

is sometimes confronted with a lack of reactivitly its various partners, subject to the

guidance of the Ministry in charge of land issuesahich it is linked, and subject to an

endless search for funding (as the governmentag@isector or the civil society do not

finance it as it can be the case in other countries

The civil society is present and active on landessbut it is relatively recent. It can be a key
element to enforce the respect of local land riglwsl, more largely, the companies’
commitments. The most active organizations3o#darité des Intervenants sur le Fonéfer
(SIF), HAFARI Malagasyor Collectif pour la défense des terres malgaéhieBue to the
passive and resigned public opinion, the threakpfisal and limited means, their advocacy
actions remain discreet.

Otherwise, the national media plays a minor roltheregulation of investment. Information

is far from being objective for two main reasonsst: media are not totally free due to a
strong politicization of the newspapers, radio dMichannels, and the recurrence of threats
restricting the freedom of expression. Also, fomast all articles or documentaries, the

9 One third of the 1070 interviewed companies — tgfles of sector — publish information on their
environmental and social practices but, most oftithe, in a very succinct way (Ernst & Young and ICEF,
2011)

2 The application, accepted in 2008, is not yetdai#d due to the last political crisis

2L The Malagasy mining code (decree n°2006-910) eltiglders of mining license to respect the landitsig
holders

22 Solidarity amongst actors intervening in the laedtor

% Collective for the protection of the Malagasy labdsed in France, it develops connection withrivetgonal
actors
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journalists are paid by the companies or the @uitiety organizations, and information is
published without any critical analysis.

Finally, reporting companies’ misconducts at théiamal level has an impact only if the
international level echoes it, as it was the casettie company Daewoo Logistfés The
media buzz spread first at the international I&efbre reverberating at the national level. The
network of civil society organizations working cent issues voiced their doubts and fears;
the political opposition forces seized upon thies#tve issue to maintain and increase the
mobilization of the masses during the 2009 protesmtsl the information was progressively
spread from towns to countryside and lastly tociéfeé people (Allaverdian, 2010). However,
it seems to be difficult to systematically involtlee international level for each advocacy
action.

5 Discussions and policy proposals

- Open an enlarged debateon agricultural development and the role of lasgale land
based investments;

- Within the framework of agricultural policgecide on the priority given to the large-
scale farmsor, on the contrary, to more inclusive agricultural business modelsand,
consequently, decide the suitable incentives @agl| priority access, etc.);

- Inform and involve decision-makersin the debate and especially in the decision about
investment upper limits (land area or invested amjobeyond which the council of Ministers
or the Parliament’s approval is requested,;

- Rework the modalities to identify, select and negaite the land allocated to the investors
(cf. infra);

- Debate on the maximum land area that can be allocadl to investors, and favor
progressive allocationconditioned on the respect of socio-environmentakbdigations;

- Rethink the level of land rents and land lease lertly, or even formalize the ongoing
practice that allocates land for a 30 years period,;

- Select the investors according to the quality of #ir project. At the local level, the local
actors should realize their own selection accortlingghat they want for their territory. At the
national level, the existing ‘pre-selection’ cole reinforced through the following actions:

» add to the existing committee some representafrees para-governmental agencies
(such as EDBM) and discuss the possibility to matyqualified experts in order to
assess the project specificity (and to avoid, feangple, admitting agricultural
investment based on unrealistic agronomical hysisie

» define and publish the list of selection critefia.Perou, allocations of some State-
owned land are based on public auction (Deiningat.e2011). The selection is then
explicitly done based on financial capacity (thgheist bidder) but not necessarily on
criteria favouring the respect of the socio-envin@mtal issues. An option could be

% In November 2008, the Financial Times (Blas, 20@®ke the story that secret negotiations werentakiace
between the Malagasy government and the South Karempany to produce palm oil and corn for expaort o
1,300,000 hectares of populated areas
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setting up a selection that prioritizes: a) investengaged in norms and labels,
experimented in CSR practices or/and funded accgrdd Equator principles, b)
agricultural investments that meet the objectiviethe rural development policies and
C) projects that plan ahead inclusive business apde

* publish the list of the selected investors;

- Respect the land rightdy engaging the following actions (Burnod et a1 2a):

» complete the land laws in order to protect the cale breeders’ rights

» strengthen the on-going land reform by consolidatig and multiplying the land
local offices. Indeed, the land local office has 4 main functiohsoffers to local
population legal empowerment to defend and to hhee land rights recognized. It
strengthens the role of commune in land managertientpplies maps that could ease
identification of the land targeted by the investarthe land use competition, or even,
the potential linkages between economic activitegiculture, cattle breeding, wood
harvesting). Lastly, the land local office represemfirst authority to resolve conflicts;

» better inform the local populations as well as thénvestors on the new land laws
and procedures

* publish at the local level the ‘authorizations of&nd prospection’;

» improve and enlarge local consultationgcf. infra);

» inform widely on the scheduled date for the reaioraof the field visits aiming at
identifying the land that is intended for investrjen

* open the land commission organized by the land admstration to an enlarged
number of actors: representatives chosen by vikggkland local officer agents,
external expert watching over that the process goesthly.Disseminate the results
of this commission to allow, the absents and exadugersons, opposing the
delimitation;

» where necessary, debate on expropriation conditdradl affected land owners and
land users, as well as on the procedure of compensaTransparency on
compensation should reign to avoid elites captuoingmbezzling them;

- Identify the land areas: before investors come oon demand?
» discuss on the relevance of a para-governmental agsy in charge of a land bank
(cf. Andrianirina-Ratsialonana & Legendre - coor2D11) while taking in account the
lessons from other countries. This agency couldnale an inventory of the State-owned
land (because until today no such inventory exist§) decide on their allocation:
productive investment, public housing, reallocatioroccupants, etc.; c) fix the rent fees
or the sale price. The idea would be more to higiilthe existing State-owned land than
to delimit new ones. However, questions remain abdwinumber of such land areas, the
effective absence of land users and, above allc#pacity of this type of agency to
manage the land from the capital city;
e or, in an alternative or complementary way, discuson the relevance of the
creation of ‘municipality-owned lands’. Under a process of reinforced decentralization,
it could be relevant to transfer from the Stateh® municipalities the management of
State’s non-appropriated land areas (if they exsttommunal land use management
plan is especially relevant in that case;

- Improve the consultations through:
» the specification of the modalitiesnotably for the consultations imposed by law. In
Mozambique, the land laws define the number of adsgry public hearings as well
as the number of men and women from each commuhay must attend the
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consultation and sign the minutes; while in Tanzathe local chiefs have to disclose
and discuss on the project with all the villageeassly (German et al. 2013). The idea
is to avoid consulting only the local authoriti®&@®oin mayor to customary chiefs) that
extend their power and the opportunity for themstze non official economic
advantages. The idea is also to define the levelgh&ch the official consultations
need to take place in order to guide the investor® protect them from an endless
and multilevel negotiation process;

» the systematic publication of the minutego offer absents or the excluded persons
the possibility to oppose the project;

» the participation of a third party designated by the civil society or specialists
(lawyers, land expert, etc.) and funded by civicisty or investors (through a
dedicated fund);

» the publication of the dates and key steps of theonsultations and the promotion
of their spacing out in timein order to let the information spread and the rimfal
debates multiply — between the company and thel laceors, between the local
authorities and the local population and amongstdiverse local groups — on the
approval of the investment and, in that event, l@requested compensations. Such
transparency on the consultation process offerscivie society the opportunity to
better organize itself. This transparency inteasithe risk of political twisting but can
also further the public debate;

* information sharing on the economic and social opbins the local communities
have aswell as the discussion on the actual advantagemtlestment can bring, in
order to avoid the local communities agreeing tmejget due to their lack of
alternatives and their dazzle in front of numerpusmises (Vermeulen & Cotula,
2010);

- Make the local people, represented by several etes such as mayors, customary
authorities but also elected villagers representates, signatories of the land contract;

- Consolidate the requirementstowards more realistic and fair compensation fer lical
actors and the companies thanks to a debate on:

» the nature and the value of the compensationVhatever the size of the investment,
the local communities or the municipalities can fsklots of compensation in return for the
land access. The value of these compensationsaadléy lever evaluated on a financial basis
and compared with the total amount of the investfiiefiwo points deserve to be discussed:

o let the local communities choose between compemsati their incorporation as
shareholders of the company, decision-makers atymers (joint venture, contract farming).
An inclusive business model can ease a bettenretuthe means available in the investment
(labor, land, natural resource) and create incentiovmake the project work. The limits of
some business models, inclusive in appearancexblitséve in practice, have to be taken into
account as the actual competencies of the localnaomties in piloting a company or
controlling the profit sharing can be very resettt(see the failure of joint venture in
Malaysia - Cramb, 2013; or in South Africa - Laleffal., 2012);

o let the communities choose between financial corsgion or advantages in
nature. In other words, do investors have to cbute to a fund or to implement themselves
the promised services and infrastructures? In baties, the value of the compensation, from
the local taxes to the contributions to the locavelopment, should be proportional to the

 E.g. in Indonesia (East Java provingk® companies must invest 2,5% of their annualitsrof CSR actions,
these latter being deductible of their taxes (TZ&H,3)
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scale of the investment or the size of the allatédad areas. If investor contributes to a fund,
this latter could be: a) allocated in coherencéd witule negotiated by the affected people and
b) socially controlled thanks to regular publicagoof the bank statements. If investors give
compensation in nature, their definition — and etheir realization — should be supported by
experts to avoid implementing unsuitable or unusaiftastructures or services;

* harmonization, formalization and specification of requirement which requires
putting in connection the various documents (retbpaly the ones linked to the EIA, the land
lease contract and the local agreements). This snéardevelop the content of the
requirements by specifying the operators’ commitment (qualityaqtity, deadlines);

» transformation of all requirements’ documents in leyally binding agreement
(Cotula, 2012);

- Reinforce the existing authorities in charge of cdificts resolution and intervene only
for a better connection of these lattei(from local mediation to mayor intervention, tcé
resolution mechanisms to the courts). In othersnu@s, in case of conflict between
companies and local people, several institutiomsazd: from village assemblies stipulated by
law in Tanzania to courts specialized in land issmeZambia (German et al., 2013). These
different mechanisms did not often manage to stiteeconflict (op. cit.) but their existence
(and not the creation of new institutions) andrtlecessibility should be supported;

- Plan how to enforce the stakeholders’ commitmentsy:

» Defining institutions and organizations in charge & monitoring the parties’
commitment, their linkages and their source of funthg. The control cannot be realized by
institutions that promote investment (EDBM) or makefficial or non official — profits from
investors’ activities. This control should resutirh a synergy between State institutions, civil
society, media and research organizations (su@basrvatory);

* Publishing contract and requirements’ documents. The Land Observatory
develops, in partnership with several institutigisC, CDE, Cirad), the Platform of Land
based Investments (PLI) to publish on internet llrge-scale land investments (name of
companies, type of land access, state of proge¢s3, This tool, subject to the forthcoming
Minister in charge of land issues’ approval, shaoddpublic in 2014. The data comes from
the Malagasy land administration and from repedteld surveys realized by the Land
Observatory. Unfortunately, the requirements’ doenta will not be published. The civil
society and the citizens are key partners to comnfieed and use these data;

* Informing on land deals and their state of progress The PLI will serve this
function as the Land MatriXdoes it at the international level;

» Training and connecting the diverse entitieslocal or national, governmental or
non-governmental, etc., that can participate irtredimg and promoting legal empowerment.
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